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STATEMENT OF THE ISSUES : 
| 
1. ‘4ppellant contends that the indictment improp- 
e&ly joined counts of unrelated crimes, and that the joint 
trial of these counts (14), together with error in the trial 
court's instructions, led the jury to cumulate the evidence 


and to consider the crimes in the aggregate, to the extreme 


p&ejudice to Appellant. 
2. Error in the trial court's instructions 


seriously prejudiced the Appellant's rights on the burelary 


and grand larceny counts (First through Fourth). 


3. There was insufficient evidence to sustain a 


e j 
| 
guilty verdict on four of the counts of fergery and utter- 


ing (Fifth through Eighth), and the guilty verdicts on 

tae remaining uttering counts (Tenth, Twelfth and Fourteenth) 
are not sustainable, because they arose out of single, indi- 
visible transactions for which Appellant was found guilty . 


| 
of forgery. 


This case has not previously been before this 


Court under the same or similar title, 


IN THE 
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BOBBY J. LEONARD, 


Appellant 


APPEAL FROR THE UNITED STATES DISTRICT COURT 
FOR THe DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


Appellant apneals from a judgment of conviction on 
all 14 counts of an indictment charging him with violations 
of 22 D.C.C. 1801(a), first degree burglary; 22 D.C.C. 2201, 


grand larceny; and 22 D.C.C. 1401, forgery and uttering. By 


order of the District Court Appellant was allowed to prose- 


cute his apnveal without prepayment of costs, 
This Court has jurisdiction of the appeal pursuant 


to 28 U.S.C, 1291, and Rule 37, 7.2.C.P. 


REFERZHCE TO RULINGS 


None 


STATEMENT OF THE CASE 


On 10 June 1969, an indictment was filed against 

Appellant charging him with first degree burglary pn 11 
| 

ocenter 1966 of the dwelling of Mr. and Mrs. Cross within 
the District of Columbia (First Count), and with grand theft 
on that date from said dwelling of jewelry and other personal 
property valued at $3,630, together with an secansinis valued 
at $3,000 (Second Count), ‘The indictment also charged him 
with the burglary of the same dwelling on 17 Noveuber 1966 


(Third Count), grand theft from said dwelling on that date 


| 
4 personal property valued at $630 (Fourth Count); and the 


subsequent use of credit cards taken during the burglary, 


fd: gery and uttering (Fifth through Fourteenth Counts), 
; | 
on 20 November and 25 November 19638, 


i On 12 December 1959 Appellant after trial was 


found guilty on all counts, and on 12 March 1969 he was 
sentenced as follows: 
10 to 30 years on the Third Count; 


5 to 15 years on the First Count; 
3 to 9 years on each of the grand 
larceny counts (Second and’ Third) 


2 to S years on each of the forgery 
and uttering counts (Fifth 
through Fourteenth) 
Said sentences are concurrent, and 
concurrent with a prior sentence 
then being served. 
Prior to trial Appellant made the following motions: 
A. To suppress evidence articles unlawfully 
seized and taken from him. 
B. To dismiss the indictment. 
The motions were denied by the District Court on 
2 October 1969. Thereafter, Appellant moved again to sup- 


press evidence, He, also, moved to have a separate trial 


on each of the burglery and essociated larceny counts, on 


the ground that the joinder wes prejudiciel to him, He, 


aleo, moved for production of the grand jury testimony, The 


motion to produce the grand jury testimony was granted, the 
other two motions were denied, 

The circumstances surrounding the indictment were 
as follows: The Crosses, whose home and property were in- 
volved, employed Appellant to perform odd jobs about their 
home, They knew he had a criminal record, and they were 


motivated to some extent by a desire to assist him. 


On the night of 11 October 1968 their bdme was 
birglarized in their absence of money, jewelry, a camera 
and a television set. Also taken on that occasion was their 
automobile (Tr. 130). On the night of 17 Novenber 1938 
their home was again burglarized of money, two television 
sets and credit cards (Tr. 149). 

Appellant was implicated in these burglaries by 

a possession of the automobile, and at a later date of 

the credit cards, None of the other stolen ERS was 
evr identified with him, nor was there any direct evidence 
of his presence at the home contemporaneously with the burg- 
lary, The first burglary showed no evidence of breaking 
and entering, With respect to the second burglary, there 
was evidence that a window pane, which had allegedly been 


replaced by Appellant shortly before the burglary, had been 


removed contemporaneously with the burglary, and the window 


and a back door left open (Tr. 151). 


The burglary convictions, accordingly, were based 
solely upon a chain of inferences which the jury was per- 


mitted to draw from Appellant's possession of the auto- 


: | 


mobile in the first instance, and of the credit cards, in 
the second instance. From the fact of possession, the jury 
was permitted to draw an inference of theft by Appellant, 
and from the inference of theft, the further inference that 
the theft had occurred during a burslary. 

With respect to the automobile which was kept on 
the driveway at the house, Mrs. Cross’ testimony was that 
the automobile keys were "generally" kept on a front hall 
table (Tr, 123, 132). There was no testimony that the auto- 
mobile keys were actually in the home on the night of 11 
October, or that they were not in the automobile itself, 

There is little reason to doubt that the joinder 
of the burglary, larceny and forgery counts was intended to 
use the cumulative effect of the testimony on each count to 


secure convictions on all, The prosecution supported its 


joinder on the theory that Anpellant was engaged in a "gen- 


eral scheme to defraud and to steal from these people" 
(Tr. 124). The Court initially based its denial of the 
motion to sever primarily on the ground that evidence of all 
the crimes would in any event be admissible at separate 


trials (Tr. 79). Thereafter, it seems to have adopted, 


also, the Government's theory of a ‘general cel (Tr. 


125). 
The Court erred in its first stated posi ition, and 
| 
the record is completely berren of any evidence WEES h would 
support a “general scheme" to defraud and steal. The mere 
repetition of felonious acts against a single individual 
does not constitute a “scheme”, as that concept is appli- 
cable to the joinder of separate crimes, For 2 scheme or 
plan to be present, there must be proof that the individual 
criminal acts were done as means toward a specific end, 
To this improper joinder of the burglary counts 
must be added the extremely prejudicial charge by the trial 
| 
judge at the close of his instructions to the jury! (Tr. 428). 
At this point the trial judge charged: 
Finally, ladies 

tlemen, as I said to you before, 

the defendant took the stand in 

his own defense, and the defend- 

ant has testified that he was 

not present at the time when 

and the place where the offen- 

ses, the two offenses of burg- 

lary and the two offenses of 

grand larceny, were allegedly 


committed. 


The defendant may not be 
convicted of the offenses with 


which he is charged unless the 
Government proves beyond a rea- 
sonable doubt that the defend- 
ant was present at the time 
when end the place where the 
offenses was committed, 


If after full and fair 
consideration of all of the 
facts and circumstances in 
evidence you find that the 
Government has failed to prove 
beyond a reasonable doubt that 
the defendant was present at 
the time when and the place 
where the offenses charged 
were allesedly committed, you 
must find the defendant not 
guilty. 


On the other hand, if 
after a fair and full consi- 
deration of all of the facts 
and circumstances in evidence 
you find that the Government 
has proved beyond a reasonable 
doubt that the defendant was 
present at the time when and 
the place where the offenses 
charged were allegedly com- 
mitted, you may find the 
defendant guilty. 


These instructions specifically directed the atten- 


tion of the jury to Appellant's testimony, which the trial 
judge at various times characterized to counsel as incred- 
ible and perjurious (Tr. 367, 377). The testimony of 


Appellant was that he had not committed any of the burglaries 


or the larcenies and was not voresent at the house at the 
time the burglaries occurred, He explained his possession 


of the automobile by testifying that Mrs. Cross had enlisted 
| 


his aid after it was stolen (Tr. 271). ims. Cross" testi- 


mony appears to support this (Tr. 143). Appellant's testi- 


mony was that he located the automobile in Philadelphia, 


through associates, that he drove it back to the District 
anf returned it to Mrs, Cross (Tr. 373). With respect to 
the credit cards, he testified that Mrs. Cross had lost her 


pocketbook prior to the first burglary, that he wés able to 


| 
a the credit cards through associates, that he dupli- 


cated the credit cards, and that he foisted upon Mrs. Cross 


the duplicate cards, while he kept the originals for his 
use (Tr, 356). | 

The instruction that the jury could find the 
Appellant guilty simply on the basis of his presence at 
the Cross' home at the time the burglaries were committed 
was an erroneous statement of the law, The Government 
offered no evidence that anyone other than Appellant had 
participated in the crimes, and the trial judge gave no 
instructions on aiding and abetting. In the first burglary 


a television set was stolen; in the second burslary two 
television sets (one vortable) were carried away (Tr. 
is certainly probeble that the jury had in mind 
single burgiar could have managed the asportation 
sets. The triel judge's erroneous charse preju- 
Hicielly resolved such auestions for the jury, by advising 
hem thet Appellant's mere oresence at the time and olace 
sufficient basis for a guilty verdict. 
court, also, erroneously charczed the jury 
Sppellant's exclusive possession of 
yecent tly stolen prooerty unsatisfactorily exolained, 
bine fer therefrom that the defendant is guilty of erand 
—_— (Tr. 427, 430)." This instruction wes clearly errone- 
ous with respect to the Fourth Count, which elleged theft of 
articles “of the value of about $739.00, consisting of two 
Reteulston sets of the value of $500.00, one nurse con‘ain-~ 


Ene assorted credit cards of the value of $20.00, one 


ere of the value of $199.00, and $10.00 in money,” 
& 


t jith resoect to this count, Appellant was found 


to possess only the credit cards, to which the indictment 


1 ave a value of $20.00. Anpellant's possession, therefore, 


related only to the larceny of property which was insuffi- 
cient in value to support a charge of grand larceny ($100 or 
more, 22 D.C.C. 2201). 

With respect to the forgery and uttering counts, 
Shee errors occurred: : 


3 
Concerning the Fifth and Sixth Counts, covering the 
| 


purchase from Sears of merchandise on 20 November 1853 from 
salesman Manchester, identification of ‘ppellant asiehe pur- 
ch~ser was most improperly induced by the Government. The 
prqrecutor effected the identification by having Appellant 
stand, after Mr. Manchester testified that he had doubts 

thet he could identify the purchaser. The prosecutor was 
then permitted to lead the witness into a positive identifi- 
cation (Tr. 227-223). But on cross-examination immediately 
thereafter the witness candidly admitted that he would not 
have been able to single Appellant out from among Gener out- 


size the courtroom (Tr. 223). Where the prosecutor had a 


witness who could effect a proper identification, the prose- 


cutor demonstrated that he knew the proper procedure for him 


to follow (Tr. 232). 


Concerning, the Seventh and Eighth Counts, covering 


@ purchase made on either 20 November or 21 Novemder, 19638, 


the saleswoman (Arlene 8. Anderson) testified she had abso- 


lutely no recollection of the event. She was able only to 


identify ner number on the sales slip. There was a complete 
absence of proof which would sustain a conviction on the 
counts (Tr. 193-202). 

Concerning the remaining Counts (Ninth through 
Fourteenth) it was error to convict Appellant on the utter- 
ing counts, because both counts were based upon a single 
transaction which could sustain only a conviction of forgery. 

Also, the trial judge committed prejudicial error 
in forbidding Appellant's counsel from inquiring into whe- 
ther the prosecuting attorney had engaged in ‘'group prepara- 


tion” of the witnesses against Appellant (Tr. 10, 190, 220). 


STATUTES INVOLVED 


provides as follows: 


(a) Whoever shall, either in 
the nighttime or in the daytime, 
break and enter, or enter with- 
out breaking, any dwelling, or 
room used as a sleeping apart- 
ment in any building, with in- 
tent to break and carry away 
any part thereof, or any fix- 
ture or other thing attached 
to or connected thereto or to 
commit any criminal offense, 
shall, if any person is in any 
part of such dwelling or sleep- 
ing apartment at the time of 
such breaking and entering, 
or entering without breaking, 
be guilty of burglary in the 
first degree, Burglary in the 
first degree shall be punished 
by imprisonment for not less 
than five years nor more than 
thirty years. 


22 D. C. Code 2201, grand larceny, provides as 


follows: 


Whoever shall feloniously 
take and carry away anything 
of value of the amount or 
value of $100 or upward, in- 
cluding things savoring of the 


realty, shall suffer imprison- 
ment for not less than one nor 
more than ten years, 


22 D. C. Code 1401, forgery, provides as follows: 


Whoever, with intent to 
defraud or injure another, 
falsely makes or alters any 
writing of a public or pri- 
vate nature, which might oper- 
ate to the prejudice of another, 
or passes, utters, or publishes, 
or attempts to pass, utter or 
publish as true and genuine, 
any paper so falsely made or 
altered, knowing the same to 
be false or forged, with the 
intent to defraud or preju~ 
dice the right of another, 
shall be imprisoned for not 
less than one year nor more 
than ten years, 


RULES OF CRIMINAL PROCEDURE 


Rule 8(a), F.R.Cr.P., provides as follows: 


(a) Two or more offenses 
may be charged in the same 
indictment or information in 
@ separate count for each 
offense if the offenses char- 
ged, whether felonies or mis- 
demeanors or both, are of the 
same act or transaction or on 


two or more acts or trans- 
actions connected together 
or constituting parts of a 
common scheme or plan. 


Rule 14, F.R.Cr. P., provides as follows : 


If it appears that a de- 
fendant or the government is 
prejudiced by a joinder of 
offenses or of defendants in 
an indictment or information 
or by such joinder for trial 
together, the court may order 
an election or separate trials 
of counts, grant a severance 
of defendants or provide what- 
ever other relief justice re- 
quires, In ruling on 2 mo- 
tion by a defendant for 
severance the court may 
order the attorney for the 
government to deliver to 
the court for inspection in 
camera any statements or con- 
fessions made by the defen- 
dants which the government 
intends to introduce in evi- 
dence at the trial, 


Rule 52, F.R.Cr.P., provides as follows: 
(a) Harmless Error, Any | 
error, defect, irregularity 
or variance which does not 
affect substantial rights 
shall be disregarded, 


(b) Plain Error, Plain 
errors or defects affecting 
substantial rights may be 
noticed although they were 
not brought to the atten- 
tion of the court, 


SUMMARY OF ARGUMENT 
! 

{ 1. The refusal of the trial court to sever the 
burglary counts for trial constituted reversible error The 
burglaries, and the consequent larcenies, were Eadeperdent 
crimes, and the record is completely barren of any evidence 
that they were components of any scheme or plan, or| other- 
wise admissible in separate trials, The prosecution joined 
they in a single indictment, because each standing alone 
was doubtful. The joining was intended to, and did! have 
the effect of cumulating the evidence; For a similar pur- 
posq@, the Government joined in the indictment 10 additional 
counts charging forgery and uttering with respect to the 
use of credit cards taken from the Cross home. The cum- 
lative effect achieved by this presentation in a single 
triql o£ independently committed crimes was to divert the 
jury from careful scrutiny of each burglary count, aod to 
invite their easy assumption of built on both burglaries 


and larcenies, because of Appellant's possession and use 


of the automobile and credit cards; 


2, The trial court's erroneous instruction, that 


a 


the jury could find the Appellant guilty of the burglary 


= 30 = 


and grand larcenies, if they believed "that the defendant 
was present at the time when and the place where the 
offenses charged were allecedly committed", served as added 


reason for the jury to gloss over the inadequacies in the 


evidence covering the burglaries. The instruction seriously 


prejudiced defendant's right to have the jury carefully 
scrutinize each count separately before it arrived at its 
verdict, The instruction erroneously invited a guilty 
verdict on a finding of mere presence, and left the jury 
free of consideration of the required elements of each 
alleged crime. 

3. Four of the forgery and uttering counts were 
unsupported by evidence sufficient for convictions, and the 
remaining uttering counts were not sustainable because 


they were part and parcel of the act of forgery. 


POINT ONE 


THE JOINDER OF FOURTEEN COUNTS FOR 
TRIAL CONSTITUTED PREJUDICIAL ERROR 
| 


| 
This Court has made it clear that where a defen- 


dant is “prejudiced by the possibility that the jury used 
the evidence of the one crime to convict of the other or 
cumulated the evidence to find guilt under both charges" 


(Prew v. United States, 118 U.S. App. D.C. 1, 331 F.2d 


85, «89 (1964)), it was error for the trial court to refuse 


separate trials pursuant to Mule 14, F.R.Cr.P. | 

The Government "threw the book" at Appellant in 
its indictment, It charged him with 14 crimes. The jury 
found him guilty on all counts, The trial court imposed a 
most severe sentence of 10 to 30 years on the Third Count 
(burglary), It imposed lesser sentences on the other 
counts, and provided that all sentences were to a con- 
currently with the others, | 

The evidence against Appellant on the burglary 
and larceny counts pivoted on his recent possession of art- 


icles allegedly stolen from the Cross home during the 


burglaries, With respect to the first burglary, it was 


his possession of the Cross automobile stolen on 11 October 


1968, From this possession, the jury was asked to infer 


that Apvellent had stolen the automobile, and from the 
inferred larceny to infer further that the larceny had been 
made possible by the burglarizing of the Cross home of the 
car keys. 

With respect to the second burglary the jury was 
asked to infer from Appellant's possession, and use, of the 
eredit cards, that he had stolen them, and from this to 
infer tnat they had been taken from the Cross home on 17 
November 1953. 

And finally, the Government brought home to the 
jury the fact, by means of the last 10 counts, that Appel- 
lant not only had possession of the credit cards, but had on 
5 occasions used them fraudently to make purchases at Sears 
on the Cross charge account. 

Appellant's defense to the burglary and larceny 
counts consisted of a2 singular story. He testified that he 
had nut stolen the automobile, but had recovered it for Mrs. 
Cross through his association with thieves. He testified 


that he did not come into possession of the credit cards 


through the second burglary, but had appropriated them fraudu- 


lently at an earlier date, 

The Governments case sought to identify appellant 
as the burglar and thief in each instance through his recent 
possession of property which had been among that stolen dur- 
ing the burglaries. Appellant's defense sought to explain 
his possession to the satisfaction of the jury. , 

This court has held that: "An inexorable require- 
ment, obtaining as to all evidence unveiling another offense, 
is Be its probative virtues must outweigh its prejudicial 
Sects Thus “other offense" evidence proffered on 
an issue of identity must promise a real Soseeere ton in 
the process of proof of identity, for otherwise its help 


will be surpassed by its hurt. A reasonable need for the 
| 


evidence must exist, and for as much detail as is to be let 


in, lest its value be exceeded by its damage. In sum, ad- 
| 


missibility depends upon 2 plus-quality in terms of its 


evidentiary capability in balance with its harmful portent." 
(Bradley v. United States, C.A.D.C., unreported, No. 20,710, 
decided November 5, 1969, at pages 9-10). 


If separate trials had been held, evidence of one 


burglary would not have been admissible in proof of the 
other, The burglaries were more than a month apart, and not 
marke? by significant similarities, In the first, there was 
no evidence of a breaking, In the second, the Government 
forwarded the theory thet entry had been made by entering 
through a window which Appellant had repaired several days 
prior to the burglary. 

Evidence of identity in each instance rested pri- 
marily on Appellant's possession of property which had been 
stolen, and on a string of inferences to be urged upon the 
jury. Admission of evidence of both burglaries in this 
case erroneously put it within the power of the jury to con- 
clude that, if the evidence showed that Appellant was guilty 


of one offense, it necessarily followed that he was guilty 


{ 
of the other. 


Mone of the Government's evidence on each burglary 
related to the other. The sole purpose of the joinder was 
bo convince the jury that Appellant should be found guilty 
of both crimes, if it were satisfied with the evidence on 
any one of them or both, in the aggregate, The most probable 


effect on the jury was to induce it to bring in a guilty 


» 


aE on both offenses, without weighing independently the 


reduired elements with respect to each offense. It was en- 
couraged, in short, to cumulate the evidence in the agcre- 


« 
gate and to luwp all the burglary and larceny counts into 


@ single charge. 


Tne single trial of both offenses pernitted the 
Coscramene to attack Appellant's justification of each posse- 
ssion of stolen property not on the flaws which were present 
in each recital, but on the ground that the singularity of 
each destroyed the plausibility of both. 
| 


} The evidence of each burglary would not serve to 
corroborate Appellant as the offender in the other. Kid- 
well v. United States, 38 App. D.C, 566, 570 (1912) 5 Dunaway 
vd United States, 92 U.S. 4pp. D.C. 259, 205 F.2d 23, 26-27 
(9953), except through the utilization of 2 multitude of 
dangerous inferences, including that of criminal provensity. 
Beyond this, the joining of the offenses produced a blurring 


of vital issues, which was compounded by inadequate and 
| 
erroneous instructions to the jury. In this, there was a 


clear violation of the mandate of this Court that a single 
tyial must not be pursued unless, “it appears that the prose- 


e 


cutor micht be able to oresent the evidence in such & manner 


that the accused is not confounded in his defense and the 


& 
jury will be able to treat the evidence relevant to each 


Gharse separately and distinctly... Drew v. United States, 
Aoo. D.C. 1, 331 F.2d S5, $2 (1954). 

Tne accused was drowned in a sea of inferences 
ané cross-inferences. Because he had possession of the 
automobile, he was blanketed with the first count of burs- 
lary. Hot even passing metion was made during the trial 
zo she unaccounted for missing jewelry, TV set and other 
property taken from the Cross nome. It was Appellant's 
bossession of the automobile only that was placed in issue. 
hoe the automobile was on a driveway, outside the home. 
ere the keys taken from the home, or had they been Left 
in the automodile? All that the record shows is that the 
keys were “generally” kept on a table in the house, On the 
record as it stands, an inference of burglary from Lpvell- 
ant's nossession of the automodile was not warranted. 

With respect to the second burglary, the jury was 
smothered with inferential probabilities overlapping both 


lerimes, It truly can be said that there existed ‘'the 


a 


i 


nossibility that the jury used the evidence of the lone crime 


to convict of the other or cumulated che evidence to find 


wilt under both charces.” Drew v. United States, supra. 
oC a A hh eS | -—_— 


Ic is extremely doubtful chat the jury even 
paused to consider the weight of the evidence produced by 


the Governmenz itself that the ourglaries were distinguish- 
able by differences in entry, and that a large TV set had 


to be removed in each instance. 


1 The trial judge made no attempt to distinguish 


between the two burglaries in his instructions, The resuit 


| 
of the charze was to place the crimes before the jury as an 


| 
aggregate. This was certainly the purpose of the orose- 
| 


® 
eution, but the Appellant was entitled to have the jury 


carefully instructed of its duty to consider each count 
individually and without relation to the others, ané with- 
out thought to any general criminal propensity of the 
Appellant. | 
Instead, the trial judge lumped the counts for 
consideration of the jury. He charged the jury that it 
could infer from Appellant's possession of the stolen prop- 


erty that Appellant was cuilty of grand larceny on both 
| 


‘counts (Tr. 427, 430). The credit cards, however, were 
given & value of $20.00 in the indictment, and such a value 
cannot support a charse o£ grand larceny. 
The trial judse, also, instructed the jury that 

could find inoellant builty of “the offenses with which 
jhe is charged", if the jury found that “the defendant was 
foresent at the time when and the place where the offenses 
Yates were allegedly committed.” (Tr. 423). Undoubtedly, 
the trial judge had in mind Appellant's denial that he was 
vresent at the Cross home on the occasion of the burglaries. 
Hevertheless, the charcse erroneously left the jury free to 
determine Aovellant's guilt solely uxon its belief that 
he was present at the Cross home on those dates. It served 
leo nullify any necessity for consideration of the required 


elements in burglary and zrand larceny, and it provided the 


jury with the'means of conveniently resolving against 


Appellant any of the questions which were raised by the 
% 


differences in method in the burglaries, the vagueness 
in testimony about the location of the car keys, and the 
oddity of Spnellant's continued employment after the first 


tburglary. 


Tre singularity of 4onellant's defense presented 


| 
the trial judge with the need for extra care in defining 


the issues to be resolved by tne jury. Instead, che instruc- 


~ 


: 
tions blurreé the task set for the jury, and invited it to 


treat all charzes in the aggregate as the assumed result of 


tad Appellant's criminal activity in general. 

® It is not too much to say that the trial judge, 

| 
convinced of the Appellant's total cuilt, failed to orovide 
him with the protection which the law nevertheless commands. 
Yo# else can one explain the sudmission to the jury of four 
fotgery and uctering counts with respect to wnich the Govern- 


meat's evidence was clearly insufficient for conviction? 


(See Point III). 
| 


This Court has had occasion to consider cen 
tion of the joinder problem, where it appears chat error 
om one of the counts may well have influenced the jury" s 
verdict on other counts, Smith v. United States, us U.S. 
App. D.C. 235, 335 F.2d 270 (1964); 120 U.S. App. D.C. 160, 
3 F.24 545 (1965). Tt has held in such instances that 


the doubtful verdicts must be reversed and tried anew. 


It is apparent from the record that trial counsel 


failed to take objection in a number of instances now claimed 
‘as error in this and other points, In this respect the 
Court is urged to consider the fact that this was not only 
the first trial of trial counsel, but the first case in 
which he nad to appear in court. 

It is respectfully submitted that the errors are 


so fundamental, and so clearly »lace the jury verdicts in 


question, that they should be treated as those plain errors 


for which Rule 52(b) orovides a remedy, 


POINT TWO 


THE COURT'S INSTRUCTIONS TO THE 
JURY CONTAINED PREJUDICIAL ERROR 


The Government’s evidence on the burglaries may 
Well haye left some troubling questions in the minds of the 
jurors. If Appellant had a means of entry without a break- 
ing in.the first burglary, why was a breaking through the 


window necessary in the second? Were the automobile keys 


removed from the home, or were they in the automobile on 
the driveway? Could a single man carry away on each occa= 
sion & TV eet which was not a “portable"? Were the burge- 
laries, then, the work of more than one individual; and if 
this were so, was Appellant present as a voluntary particie 
pent or as a bystander? Why was Appellant kent in the Cross 
aes after the first burglary, instead of being arrested 
on the basis of his possession of the automobile? What 
happened to the other personal property which was stolen? 
What had the police found, if anything, in investigating 
the two burglaries? | 

The Government offered nothing in these areas. Its 


theory ignored everything but Appellant's possession of. the 


stolen articles, Appellant responded with a singular story 
of how he came to possess these articles, 

Against this backcround, the trial judge brought 
his charse to'a close with instructions which must have been 
heard by the jury as telling it that Appellant's mere pres- 
ence at the burslaries was all that was needed to find him 


guilty on all counts.of burglary and larceny. 


The rational in United States v. Garguilo, 310 


F.2d 249, 254 (1952 C,A. 2d) and Cooper v. United States, 
123 U.S. Aop. D.C. 83, 867, 357 F.2d 274, 277 (1956) seem 
pronerly anplicable here. 

In Garguilo, suore, the court stated: 


Reading the entire charge, 
we cannot overcome a fear that 
the judge, quite unwittingly 
and simply by emphasis, may 
have led the jury to believe 
that a finding of presence 
and knowledge on the part of 
Macchia was enough for con- 
viction, 


Again, in Cooper, supra, this Court in using the 
Garguilo case as authority, wrote: 
A trial judge must exer- 
cise care when he summarizes 


Specific evidence in the case 
for the jury, and even greater 


eare is required if he chooses 
to go further and instruct the 
jury on the Legal consequences 
of specific evidence, 


The guilt of Appellant appears clear in this case 
only if one views the inferential use of possession of rec- 
ently stolen property as en example of impregnable logic. 
But if one concedes the more rational view that possession 
is not inescapably linked to a prior larceny during a burg- 
lary by Appellant, it must also be conceded that the jury 
was free to determine that Appellant was innocent of any one 


or more of the four burglary and larceny counts. 


The trial judge not only erroneously charged the 


jury that it could find Appellant guilty if it believed 
that he “was present at the time when and the place where", 
bet his reference to the counts in the aggregate as “the 
offenses charged" also blurred for the jury the necessity 
for independent consideration of each count (See Point One). 
The trial judge viewed Appellant's story about 
his possession of the stolen articles as "incredible" and 
“perjurious", and went to some length in imposing strictures 


upon Appellant's trial counsel for assisting Appellant in 


getting his story before the jury (Tr. 367, 377).. 


Tne believability o® Appellants testimony was for 
the jury, however,. Perhaps because it was so singular, the 
trial judge was under the added burden of insuring that his 
instructions did not add the final straw, From this view- 


point, he overreached in cautioning the jury that in con- 


sidering the testimony, it was to keep before it Appellant's 


‘ital interest" in the trial's outcome. 

The instruction that the jury could infer from 
his possession of the stolen articles that Appellant was 
guilty of both grand larceny counts (Tr. 427, 430), was 
clearly erroneous with respect to the Fourth Count, since 
the credit cards were valued at only $20.00 in the indict- 


ment. 


POINT THREE 
APPELLANT WAS UNLAMFULLY CONVICTED OX | 
SEVERAL OF THE FORGERY AND UTTERING COUNTS 
| 
. The trial court committed plain error in not dis- 
missing the Fifth, Sixth, Seventh, Eighth, Tenth, Twelfth, 
aad Fourteenth Counts of the indictment, : 
The saleswoman (iirs, Anderson) concerned with 
the Seventh and Eighth Counts had absolutely no recollection 
of the sale on either 20 or 21 November. Although a credit 
ecard in the name of Mr, Cross was used, there is absolutely 
no evidence in the record to implicate Appellant in its 
use, 
The evidence with respect to the Fifth and Sixth 
Counts is just as insubstantial. All that was added to 
the record was an improperly induced identification by 
the salesman (ir. Manchester), when it was clear chat he 
had already informed the prosecutor that he could not make 
@ positive identification of the individual who had used 
the credit card on 20 November 1968, 
The remaining counts of uttering (Tenth, Twelfth 


and Fourteenth) were inextricably interwoven with the com- 


panion forgery counts, It is respectfully submitted that 
“ | 


= - | 


they cannot stand as indeoendent crimes, uncer the rationale 
applied by this Court in Frisby v, United States, 35 App, D,. 
C. 27 (1912), to instances where the uttering arises eimul- 
taneously out of the act of forgery. 

Frisby is sounder and much more applicable to the 
instant facis than Read v, United States, 55 App. D.C. 43, 
259 F, S1S (1924). Read's rejection of the Frisby rationale 
was clearly unwarranted, since the facts in Read made it 
obyious that the forsery of the bankdraft in question had 
been effected some days before the uttering. 

In the instant case, it is most unreasonable to 
carve two inderendent criminal acts out of the undivided 
transaction of signing 2 sales document, and returning it 
to the person who has presented it for signature. 


- It is submitted that some phase of independent, 


phased possession of a forged document must exist, before 


he law can reasonably charge the accused with an indepen- 
dent act of uttering, In the instant case it is most diff- 
icult to see how any possession at all accrued to éppellant. 
8The document was in the possession of the vendor from the 


initiation to the end of the transaction, Any uttering of 


the instrument was solely incidental to the signing and the 


céntinuing possession of the vendor, | 


The language of the statute does not indicate 
apy Congressional purpose to create more than a single 
offense for each transaction. Cf. Bell v. United States, 
349 U.S. 813; United States v. Universal C.i,T. Credit COrPss 
344 U.S. 218; Prince v. United States, 352 U.S. 3223 dis» 


senting opinion, Warren, C.J., Gore v. United States, 357 


Ore eS 
| 
The purpose of Congress is best met in the cire 


U.S, 393 (1958). 


cumstances of this case by holding that the criminal 


offense constituted the crime of forgery alone, 
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POINT FOUR 
THE TRIAL COURT ERRONEOUSLY RESTRICTED 
APPELLANT'S RIGHT OF CROSS-EXAMINATION 
During the pre-trial motions, defense counsel told 
the Court that he saw a group of government witnesses in 


this case assembled in the prosecuting attorney's office 


immediately prior to the trial (Tr. 10). The Court, 


stating that the Government owed the defense no explana- 
tion, told defense counsel that he could bring up this 
matter on cross-examination. However, when defense counsel 
asked irs. Cross whether she had discussed her testimony 
with the prosecuting attorney, the court sustained the 
Government's objection without comment (Tr. 190). 

At a bench conference during the cross-examina- 
tion of Mr. Manchester, a clerk at the Sears store on 
Wisconsin Avenue, the defense counsel again raised the 
issue, and at this time proffered that he would question 
all Government witnesses about the meeting, and excepted 
to the Court’s refusal to permit this. 

The record does not show what took place at this 


pre-trial meeting of Government witnesses and the prose- 


cuting attorney. However, the responsibility for thie 


ylack of knowledge does not lie with Appellant. The 


court could have avoided germinating the problem by the 


simple expedient of permitting defense counsel at least 
the threshold opportunity of asking the witnesses what 
took place at the pre-trial meeting. This would have 
been in accord with the court's own proposal, and estabe 
lished law. 

It has long been established in this jurisdiction 
that defendants have a right to bring to the attention 
of the jury any unnecessarily prejudicial tactic used 
by the prosecution in esteblishing its case. This is 
especially true when the tactic may involve the firmess 
of the recollection of the witness, United States Ve 
Dowden, 1 Hayw. and H, 145, 25 Fed. Cases [Case Wo. 
14,990a] 905 at 9016 (D. C. Crim, Ct. 1843). Appellant 
does not charge that the Socarien Cees was engaged 
in coaching of the Government's witnesses. The assem- 
blage may have been for entirely proper purposes. How- 

, ever, the fact remains that Appellant's counsel was 
prevented from inquiring into a legitimate ares of 


| 
cross-examination,. 


In United States v, Standard Qil, 316 F.2d 884 


(7th 1963) the court, in reversing defendants' convictions 
for violations of antitrust law, stated that one of the 
principal errors of the trial court was its refusal to 


permit defense counsel to examine the Government's chief 


bitness about his preparation for trial by Government coun- 


sel. The record of the case shows that the trial court sus- 
tained without comment the Government's general objections 
to inquiry about what transpired during an interview on the 
eve of the trial. At page 892 the Court stated: 


Defendants’ counsel were enti- 
tled to explore the possibi- 
lity that the testimony of 
{Government's witness] may 
have been in some way influ- 
enced by suggestions or 
statements made by those who 
interviewed him. The fore- 
closure of cross~examination 
into the credit to be given 
[to the testimony] was error. 


A party against whom a witness is produced always 
has the right to elicit anything which may in the slightest 
degree affect credibility, State v. Holder, 88 Ariz. 43, 


352 P.2d 713 (1960). 


CONCLUS ION 


Appellant requests that the convictions on the 
first four counts be set aside and a new trial ordered, 
e 
and that acquittal be directed on the Fifth, Sixth, 


Seventh, Eighth, Tenth, Twelfth and Fourteenth Counts. 


Respectfully submitted, 


. . eels 
_ ’ - 4 


Alexander Boskort 
615 Perpetual Building 
Washington, D. C. 20004 
Attorney for Appellant 
(Appointed by this Court) 
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ISSUES PRESENTED * 


In the opinion of appellee, the following issues are 
presented: 


I. Whether the trial court properly denied appellant’s 
motion for severance of counts of the indictment. 

II. Whether the instructions of the trial court were 
proper. 

III. Whether the trial court properly submitted the 
forgery and uttering counts to the jury. 


* This case has not previously been before this Court. 
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%, 


Bossy J: LEONARD, APPELLANT 


‘Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


In e fourteen-count indictment filed June 10, 1969, ap- 
pellant was charged with two counts of first-degree burg- 
lary, two counts of grand laréeny, five counts of forgery, 
and five counts of uttefing (22 D.C. Code §$ 1801(a), 
2201, and 1401). Counts 1 and 2 of the indictment al- 
legéd burglary and larcetiy from the home of Mr. and 
Mrs. James Cross on October 11, 1968; counts 3 and 4 
alleged burglary and larceny from the same home on 
Noverbber 17, 1968. Counts 5 through 8 alleged forgery 
ard wgtering by the use of a Sears, Roebuck credit card 
stolen in the Noveriber 17 bufglary; counts 9 through 


‘ (1) 


2 


14 alleged forgery and uttering at a different Sears, Roe- 
buck store. The credit card was used only in the offenses 
charged in counts 9 and 10, and a credit card number 
was used in counts 11 through 14.: After a trial from 
December 10 through 12, 1969, before the Honorable 
John H. Pratt and a jury, appellant was found guilty 
on all fourteen counts. On March 12, 1970, appellant was 
sentenced to five to fifteen years’ imprisonment on count 
1; three to nine years’ imprisonment on each of counts 2 
and 4; ten to thirty years’ imprisonment on count 3; and 
two to six years on each of counts 5 through 14. All the 
sentences were imposed to run concurrently with each 
other and concurrently with a prior sentence then being 
served. This appeal followed. 

At trial Mrs. Meredith Cross of 2950 University Ter- 
race, Northwest, testified that she hired appellant some- 
time after the riots which occurred in Washington in 
April of 1968 to perform general yard work and similar 
chores (Tr. 114-116). Appellant had complete access to 
the house, with the exception of the upstairs rooms, and 
often used the family automobile to perform various 
chores but only upon specific authority. Appellant per- 
formed occasional tasks within the house itself and was 
familiar with the storage site of the tools and other 
equipment. On occasion he remained overnight in the 
home (Tr. 121-123). In August of 1968, while appellant 
was performing some painting chores outside one of the 
bedrooms, a wallet containing a substantial amount of 
money, which had been left on the bed, was found to be 
missing. Appellant, when notified of the loss, related 
that he might be able to locate the wallet downtown in an 
area where such items were bartered and sold, and he 


? After appellant had selected his items for purchase, he presented 
the clerk with a Sears credit card in the name of James Cross but 
indicated that he had a new number as a result of a mixup with 
the credit center. The clerk erroneously prepared an application for 
installment payments but realized his mistake later and used the 
new number tendered by appellant on the receipt rather than the 
number on the credit card in appellant’s possession. (Tr. 265, 270- 
272). 
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later returned the wallet, without the money, stating that 
he had located it in the 14th Street area (Tr. 125-126). 
Appellant continued in the employ of the Crosses upon 
the same basis, i.e. that he report to work only when 
requisted (Tr. 127-128). 

On October 11, 1968, appellant was not scheduled to 
worke The Crosses went out for dinner that evening, 
leaving at home their son, a housekeeper and a house- 
man# When the Crosses returned at approximately 2:00 
a.m., they noticed that their automobile was not in the 
driveway where they had left it.* The following morning 
Mrs. %Cross discovered that some jewelry had been taken 
from her bedroom dresser (Tr. 181), that a television set 
had been stolen from the library (Tr. 184), and that the 
car keys, left on a tray in the hall (Tr. 182), were miss- 
ing along with the car (Tr. 185). A camera which had 
been left in a closet was gone, and money had been re- 
moved from a pocketbook belonging to Mrs. Cross which 
was also in a closet (Tr. 136). The television set was 
valued at $495 (Tr. 185), the camera at $100, the car at 
$3,000, and $80 to $90 was in the pocketbook (Tr. 138). 
An examination of the house revealed that the house was 
not in disarray, and no evidence of forcible entry could 
be located (Tr. 188-139). Appellant was supposed to 
visit the Crosses on October 12 to obtain his work sched- 
ule for the following week, and when he did not appear 
the Crosses went to his home to inquire about his absence. 
Appellant was not at home, but Mrs. Cross observed on a 
hed a camera which looked exactly like the one that had 
been stolen from her home (Tr. 140-142). Appellant called 
Mrs. Cross two days later and was told about the burg- 
lary. He indicated that he had contacts who could get the 


? The housekeeper, Maria Fernandez, testified that she was pres- 
ent in the Cross home with their son Daniel and the houseman, 
Mr. Julio Gonzalez, throughout the evening of October 11 and the 
morning of October 12 (Tr. 106-108). 


“Mrs. Cross did not consider the fact that the car was missing 
as unusual, since Mr. Gonzalez often put the car in the garage at 
night (Tr. 1380). The next morning Mr. Gonzalez related that he 
had not used the car or moved it (Tr. 186). 
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ear baek for a reward (Tr. 143). Thereafter appellant 
called late one night and stated that he had found the car 
&@f 14th and Harvard Streets (Tr: 144-145), where the 
Gresses located it the following morning (Tr. 145). 

Appellant remained in the employ of the Crosses in “a 
very shaky position” (Tr. 146). Three or four days be- 
fore the second burglary, appellant was given the task 
of replacing a broken window pane in a bathroom adja- 
eent to one of the bedrooms: The room was on the second 
fleor; but underneath the window was 2 flat roof cover- 
ing 4 part of the first floor. Appellant was given a win- 
Géw patie, small nails with which to tack the pane, putty; 
tape and paint (Tr. 147-148). The child who occupied 
the room had gone away to school, a fact of which ap- 
pellant was aware (Tr. 148-149). Appellant returned to 
the Cfoss home on one further date and announced that 
he was quitting to revert to his life of crime. While there 
he had an opportunity to observe a new television set 
which was a replacement for the one that had been stolen 
(Tr. 149-150). In the early morning hours of November 
18 the Crosses were awakened by the barking of their 
dog. Upon investigation they discovered that the new 
television set had been stolen (Tr. 150). The value of the 
set was approximately $500 (Tr. 151). Also missing 
were a portable television set worth about $70 (Tr. 151), 
a Polaroid camera (Tr. 153), and Mrs. Cross’ pocketbook 
containing all of her identification, credit cards and about 
$2 to $3 (Tr. 153-154). As before, no one had permis- 
Sion te enter the home or take any of the items. 

As in the first burglary, the house showed no signs of 
being ransacked (Tr. 154-155). Tools which had been re- 
moved from the closet were discovered next to the spot 
that the television had occupied (Tr. 153). Next to the 
tools was an ash tray on the floor with a cigarette butt in 
it (Tr. 160).* Investigation of the premises by the police 


*The importance of the cigarette butt in the ash tray was that 
no one in the house smoked cigarettes and appellant, who did smoke, 
had been instructed on more than one occasion by Mrs. Cross always 
to be careful of his cigarettes while he was in the house and to 
put them out in an ash tray (Tr. 160). 
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in the presence of Mrs. Cross revealed that the window 
pane replaced earlier by appellant had been removed and 
the window opened. The pane of glass was found outside 
on the flat roof unbroken (Tr. 151-152). Additional in- 
vestigation revealed that no nails were found near the 
window and no nail holes in the putty (Tr. 174). Mrs. 
Cross identified Government exhibits 1-A through 1-V as 
cred# cards and identification which had been in her 
pocketbook when it was stolen. Government exhibits 2-B 
(credit. card and identification) and 2-C (a matchbook 
with‘ an individual’s name written on the inside cover) 
were shown to Mrs. Cross, who identified them as also 
having been in her pocketbook when it was stolen. Gov- 
ernment exhibit 3-A (an address book) was similarly 
identified (Tr. 155-159). Government exhibit 3B (a 
gasoline charge slip signed in the name of Mr. Cross) 
was shown to Mrs. Cross, who stated that the signature 
was not hers nor her husband’s (Tr. 159). Mrs. Cross 
gave no one permission to use any of the credit cards at 
any time (Tr. 154). 

Mr. James Cross, after identifying appellant, testified 
that he had not given appellant permission to be in the 
hous: on any of the dates when the burglaries occurred, 
nor had he given appellant permission to use any items, 
particularly the Sears credit card and the gasoline credit 
eard, nor did appellant have Mr. Cross’ permission to 
sign his name for any purpose (Tr. 194-197). 

Mrs. Arlene Anderson testified that on November 20, 
1968, she was employed as a clerk by Sears. Roebuck and 
Company at their store on Wisconsin Avenue. She identi- 
fied Government exhibit 4 as a credit card receipt that 
she filled out. The name of the purchaser was James E. 
Cross, and the credit number was the same as that on 
Government exhibit 1-A, Mr. Cross’ credit card which 
had teen stolen on November 18. Mrs. Anderson was un- 
able to recall specifically the transaction and the pur- 
chaser (Tr. 199-201). Mr. John Manchester was also 
empléyed by Sears, Roebuck at the Wisconsin Avenye 
store on November 20, 1968. He identified Government 
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exhibit 5 as a sales check he filled out for a purchase 
made by an individual who signed his name as James 
Cross. Mr. Manchester testified that he spent a good deal 
of time with this particular customer, since he ordered 
two suits, and fittings were necessary (220-221, 224-225). 
After viewing appellant, Mr. Manchester testified that 
appellant “appears to be the gentleman in question [who 
bought the suits with the credit card in the name of Mr. 
Cross)” (Tr. 228). 

Mr. Curtis Saunders testified that on November 20 he 
was employed by Sears, Roebuck at their Bladensburg 
Road store. On that day he made a sale to appellant, 
whom he identified in court, noting that his hair style 
was diferent (Tr. 231-232). Mr. Saunders identified 
Government exhibit 6 as a sales receipt he issued to ap- 
pellant who signed his name “James Cross;” he also ex- 
hibited a Sears credit card in that name. He identified 
Government exhibits 1-B and 1-C (Citgo credit card and 
an Esso credit card) as identical to the credit cards ex- 
hibited by appellant when asked for identification (Tr. 
223-234). Also identified was Government exhibit 1-A, 
the Sears credit card (Tr. 234-235). Mr. Saunders testi- 
fied that appellant was in the store for a substantial pe- 
riod on November 20. When he brought his purchases to 
Mr. Saunders, appellant explained that he had lost his 
credit card or it had been stolen and that therefore it 
would be necessary for Mr. Saunders to obtain approval 
of the purchase. The credit department confirmed that 
the card had been stolen and gave Mr. Saunders another 
number to use (Tr. 235-236). Appellant explained that 
the card he had was an extra one and was not the one 
stolen (Tr. 236). Appellant also told him that he had 


“A hearing was conducted out of the presence of the jury to 
establish whether Mr. Manchester could identify appellant. While 
he identified appellant, he also informed the court that he would 
not have picked the appellant out of a group on the elevator if he 
had ridden with him and not been alerted to his identity. Only a 
genera] identification was therefore permitted by the court. (Tr. 
206-207, 212, 217-218). 
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purchased two suits from the Wisconsin Avenue store 
that same day and exhibited a claim check as corrobora- 
tion (Tr. 239). After appellant left, Mr. Saunders re- 
ceived word that the real Mr. Cross was Caucasian. With 
this information, he notified the Wisconsin Avenue store 
thet appellant’s earlier purchase there had been made 
with a stolen credit card and also informed his own se- 
curity department to the same effect (Tr. 242-248). 

On November 25 appellant again returned to the 
Bladensburg Road store, and Mr. Saunders observed him 
in another department being waited on by Mr. Thomas 
Jordan. Mr. Saunders called the security personnel (Tr. 
243). Mr. Jordan testified that he waited on appellant 
on November 25 and identified him in court (Tr. 261- 
262). He identified Government exhibits 7 and 8 as re 
ceipts he wrote for appellant, which were in the form 
of installment contracts. Appellant wrote the name 
“James Cross” on each receipt. Although Mr. Jordan 
originally thought appellant wanted the contracts, he later 
discovered that the number appellant proffered with his 
credit card was a new credit card number rather than an 
installment payment number. He identified Government 
exhibit 1-A as similar to the Sears credit card exhibited 
by appellant (Tr. 268-265). 

Mrs. Virginia Stewart testified that she was employed 
by Sears on their security force at the Bladensburg Road 
store and that on November 25 she observed appellant, 
whom she identified in court, sign the receipts marked as 
Government exhibits 7 and 8 in the presence of Mr. 
Jordan (Tr. 287). She also identified Government exhibit 
6, which she observed appellant sign on November 20 
(Tr. 285). Mrs. Stewart invited appellant to her office 
where she notified the police. Officer Clayton Bagley ar- 
rived and transported appellant to the precinct (Tr. 290- 
293). Mrs. Stewart gave Officer Bagley all the evidence 
she possessed, which included the Sears credit card (Tr. 
291, 294). 

Officer Bagley testified that he searched appellant at 
the precinct and discovered items he identified as Govern- 
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ment exhibits 1-B through 1-V, 2-A, 2-B, 3-A and 3-B 
(Tr. 310-311). He further identified Government exhibit 
6, although he was uncertain where he obtained it (Tr. 
311-312). At the conclusion of the officer’s testimony, 
the Government admitted into evidence exhibits 1 through 
10 (Tr. 326).* Appellants’ objection to their admission 
was overruled (Tr. 326). The Government thereafter 
rested (Tr. 326), and appellant’s motion for judgment of 
acquittal was denied (Tr. 326-327). 

Appellant testified in his own behalf. He testified that 
he had trouble obtaining employment since he was on 
probation, so he did not initially tell the Crosses about his 
record. Later, however, he related his entire past, and 
the Crosses retained him after talking to his probation 
officer (Tr. 351-354). Sometime in June or July Mrs. 
Cross lost her pocketbook, and appellant obtained it from 
an associate he knew (Tr. 356, 359). Rather than im- 
mediately returning the pocketbook, he took all the credit 
ecards to a friend and had duplicates made; these dupli- 
cates were given to Mrs. Cross (Tr. 359-361). Appellant 
used the cards on several occasions in August and Sep- 
tember (362-363) and always signed Mr. Cross’ name 
(Tr. 365). On October 11, 1968, appellant went to De- 
troit and did not return until October 13 (Tr. 370-371). 
After Mrs. Cross told him about the theft of the car, he 
went to Philadelphia, where he located the car and 
brought it back to Washington. He was forced to leave 
it at 14th and Harvard Streets because the police began 
to chase him when he entered the city (Tr. 373-374). As 
a result of the burglary, his position with the Crosses 
became untenable, so he terminated his employment. One 
of the last tasks he was assigned to perform was the 
repair of the window pane, but, since he was not par- 
ticularly adept at this work, the houseman repaired it for 
him (Tr. 375-377). On November 17 appellant attended 


«Exhibits 9 and 10 were diagrams of the Cross house. One 
chart was a floor plan of the first floor with markings indicating 
where certain articles were prior to their theft, and the second 
chart was a floor plan of the second floor (Tr. 114, 131-132). 
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a birthday party for a friend at the Harlequin Lounge 
(Tr. 379-380). He did not leave his friends until some 
time after 5:00 am. (Tr. 382). Appellant testified that 
although he continued to use the credit cards he had 
duplicated through the month of November, he at no time 
came into possession of the duplicate credit cards which 
were stolen from the Crosses (Tr. 382). 

On behalf of appellant, his probation officer, Mr. Arnold 
Hunter, testified that appellant told him that he left town 
on two occasions without permission, having gone the 
first time to Detroit on October 11, 1968, and the second 
time to: Philadelphia sometime thereafter (Tr. 388-390). 
On cross-examination it was elicited that the Philadelphia 
trip was not corroborated by the probation department 
and, further, that appellant was aware that he was a sus- 
pect in the two burglaries of the Cross home at the time 
he gave this information to the probation office (Tr. 390- 
391). 

The Government presented no rebuttal, and appellant’s 
motion for judgment of acquittal was renewed (Tr. 396). 
Following extensive discussion concerning the instruc- 
tions, the court charged the jury (Tr. 411-432). Except 
for two objections,’ appellant expressed satisfaction with 
the instructions as given (Tr. 429). The jury retired to 
deliberate and after thirty-seven minutes returned a ver- 
dict of guilty as to all counts (Tr. 433-434). 


ARGUMENT 


I. The trial court properly denied appellant’s motion for 
severance of counts of the indictment. 


(Tr. 72-80, 125-126, 135-139, 140-145, 149-150, 153) 


Appellant contends that the trial court erred in deny- 
ing his motion to sever the counts of the fourteen-count 
indictment upon which he was tried and convicted. Counts 


7 Appellant objected to the instruction on the inference which may 
be drawn from possession of recently stolen property and to the 
instruction concerning the defendant as a witness (Tr. 429), 
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1 and 2 of the indictment alleged burglary and larceny 
on October 11, 1968, of the home of James and Meredith 
Cross: counts 3 and 4 alleged burglary and larceny of 
the same home on November 17, 1968; counts 5 through 
14 alleged forgeries and utterings on November 20 and 
25, 1968, with the use of a credit card stolen from the 
Cross home on the date of the latter burglary. Appellant 
argues alternatively that (a) the counts were improperly 
joined, and (b) the counts should have been severed.’ 
We disagree and urge that the decision of the trial court 
should be affirmed. 

The forgeries and utterings were undeniably properly 
joined ‘vith the November 17 burglary, since the pro- 
ceeds of that burglary were utilized to perpetrate the 
forgeries and utterings. Blunt v. United States, 1381 U.S. 
App. D.C. 306, 404 F.2d 1283 (1968), cert. denied, 394 
U.S. 909 (1969). Similarly, the October 11 burglary and 
the November 17 burglary were properly joined. Cham- 
bers v. United States, 112 U.S. App. D.C. 240, 301 F.2d 
564 (1962). The sole question on review is whether the 
combination was proper. 

It seems clear that all of the offenses are not “of the 
same or similar character’ as that phrase has been in- 
terpreted, in that the burglaries and the forgeries fall 
into separate classifications. Inquiry must then be made 


* Rule 8 (a), Fep. R. Crim. P., provides: 


Two or more offenses may be charged in the same indictment 
or information in a separate count for each offense if the 
offenses charged, whether felonies or misdemeanors or both, 
are of the same or similar character or are based on the same 
act or transaction or on two or more acts or transactions con- 
nected together or constituting parts of a common scheme or 
plan. 


* Rule 14, Fep. R. Crim. P., provides: 


If it appears that a defendant or the Government is preju- 
diced by a joinder of offenses or of defendants in an indictment 
or information or by such joinder for trial together, the court 
may order an election or separate trials of counts, grant a sev- 
erance of defendants or provide whatever other relief justice 
requires, 
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to ascertain whether the offenses are two or more acts or 
transactions connected together, or constituting parts of 
a common scheme or plan. Stated otherwise, the series of 
criminal acts must constitute a “continuing state of af- 
fairs.” Drew v. United States, 118 U.S. App. D.C. 11, 19, 
331 F.2d 85, 93 (1964). The evidence adduced at trial 
quite clearly illustrates a single, developing plan or 
scheme, a continuing state of affairs. 

Appellant was in the employ of the Crosses for a period 
of approximately five months. During that period a wal- 
let was stolen from a room in their home while appellant 
was working in a hall adjoining that room, and appel- 
lant upon request was able to “find” the wallet in the 
14th Street area of the city (Tr. 125-126). On October 
11 of the same year the home was burglarized, and 
among the items taken were a car and a camera (Tr. 135- 
136). Appellant was again able to locate a stolen item, 
i.e., the car, allegedly through his associations (Tr. 143- 
145). A camera exactly like the one stolen was seen by 
Mrs. Cross in appellant’s apartment shortly after the 
burglary (Tr. 140-142). More importantly, the house was 
not in disarray, though numerous items were stolen from 
various parts of the house, and no evidence of forcible 
entry was discovered (Tr. 138-139). Further, money 
was removed from a pocketbook which was hanging in 
a closet in a position behind the door that was not visible 
to one opening the door (Tr. 137). The only conclusion 
which could be drawn was that the burglary was perpe- 
trated by someone who knew precisely where various 
items in the house were kept. 

Prior to the second burglary, appellant performed the 
task of replacing a window pane in a bathroom adjoin- 
ing a bedroom whose occupant had left for school, a fact 
of which appellant was cognizant. Appellant was also 
able to observe a new television set which had recently 
replaced one stolen in the first burglary (Tr. 148-150). 
Subsequently appellant related to Mrs. Cross that he was 
terminating his employment and going back to a life of 
crime (Tr. 149). Shortly thereafter the second burglary 


id 
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occurred. As in the first burglary, there was no evidence 
of ransacking, but rather a systematic removal of items 
from places where one normally would not have occasion 
to look. The pocketbook was taken, although it was hang- 
ing in 2 position not visible to one opening the closet 
door, with all of the credit cards (Tr. 153). The televi- 
sion set had been disconnected by tools which were taken 
from a closet near the kitchen (Tr. 152-153). Finally, 
@ camera which was stolen had been kept on a “hidden 
shelf’ (Tr. 153). After the second burglary, appellant 
used the credit cards which were stolen. 

The chain of events shows the first burglary, followed 
by the termination of employment and the second burg- 
lary, followed by the use of the credit cards. The modus 
operandi, though not marked by the singular employment 
of a particular artifice or tool, was characterized by the 
theft of specific items from places which normally would 
not attract attention. The most conspicuous clue was the 
marked absence of disarray. Only one who knew precisely 
where the goods he wanted were kept could have stolen 
so much without conducting a general search. Finally, 
the scheme is clearly illustrated by appellant’s termination 
of employment prior to the final burglary. The first burg- 
lary was noted for the theft of items which had resale 
value and would not necessarily be involved with per- 
sonal use. The second burglary however, encompassed the 
theft of the credit cards which appellant used soon after- 
wards. What appears is a clear scheme with the intent to 
make the second burglary the finale, the coup d’essai fol- 
lowed by the coup de grace. 

Appellant maintains, however, even if the joinder were 
proper, the trial court should have exercised its discretion 
and severed the counts. The principles applicable in de- 
termining the propriety of severance are well-settled in 
this jurisdiction: 

(1) {the defendant] may become embarrassed or con- 
founded in presenting separate defenses; (2) the 
jury may use the evidence of one of the crimes 
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charged to infer a criminal disposition on the part 
¢ the defendant from which is found his guilt of 

e other crime or crimes charged; or (3) the jury 
may cumulate the evidence of the various crimes 
charged and find guilt when, if considered separately, 
it would not so find. Drew v. United States, supra, 
118 U.S. App. D.C. at 14, 331 F.2d at 88. 


Appellant does not contend that he was embarrassed or 
confounded in presenting his defense, nor is such a con- 
tention viable; he principally relies on the prejudice which 
might accrue to show criminal disposition and a cumu- 
lation of guilt. 

The two dangers against which appellant inveighs “are 
largely absent in a situation where evidence of each of 
the gjoined offenses would be admissible in a separate 
triaf for the other, under the rules governing admissibil- 
ity of other crimes evidence.” Baker v. United States, 
131 U.S. App. D.C. 7, 28, 401 F.2d 958, 974 (1968). The 
admissibility of proof of “other crimes” is permissible 
when it relates to “(1) motive, (2) intent, (3) the ab- 
sence of mistake or accident, (4) a common scheme or 
pla embracing the commission of two or more crimes so 
related to each other that proof of one tends to establish 
the other, and (5) the identity of the person charged 
witl the commission of the crime on trial.” Drew v. 
Unjted States, supra, 118 U.S. App. D.C. at 16, 381 F.2d 
at je The requirement is not that all the elements be 
muburlly admissible but that “portions would properly 
have yeen received.” Baker v. United States, supra, 181 
U.S. App. D.C. at 28, 401 F.2d at 974. 

In the instant case such evidence would properly be 
permissible to show both identity and a common scheme 
or plan. On the issue of identity, “other crimes” evidence 
“promise[s] a real contribution in the process of proof 
of identity.” Bradley v. United States, D.C. Cir. No. 20,- 
710, decided November 5, 1969. Appellant presented 
alibi defenses for both dates on which the burglaries oc- 
curred and presented a reason for being in possession of 
the credit cards. While we do not contend that the ques- 
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tion of identity was “hotly contested,” a reasonable need 
existed for the evidence of the other crimes to establish 
guilt. Bradley v. United States, supra, slip op. at 10 
n.32. Further, while the two episodes constituting the 
burglaries do not “possess factual sameness in every de- 
tail,” the common bond of the two, i.e., the unusual man- 
ner in which the burglaries were characterized principal- 
ly by no disarray and the theft of articles obscured from 
view, would appear to “justify a cautious judgment that 
the probative force of the common details received in 
evidence is appreciable, and . . . outweigh[s] the potential 
harm to the accused.” Jd. at 11. Thus, just as in Brad- 
ley, it would have been proper in a trial of the first burg- 
lary to introduce evidence of the second burglary and ap- 
pellant’s subsequent possession of goods from that burg- 
lary, since the jury could have found that it constituted 
more than a mere coincidence and strengthened appel- 
lant’s identification as the burglar in the first case. This 
is true even though more evidence would have come in at 
the joint trial than at the single trial, where evidence 
would have been more severely restricted. Moreover, as 
discussed at length above, the evidence clearly indicated a 
common scheme or plan, and, under the authority of 
Drew, the evidence of some crimes would have been ad- 
missible in a trial of the others. 

In any event, no prejudice exists “where the evidence 
is so separable and distinct with respect to each crime, 
and so uninvolved, and the offenses are of such a nature, 
that the likelihood of the jury having considered evidence 
of one as corroborative of the other is insubstantial.” 
Dunaway v. United States, 92 U.S. App. D.C. 299, 302- 
303, 205 F.2d 23, 27 (1953); see Gray v. United States, 
123 U.S. App. D.C. 39, 356 F.2d 792 (1966). Thus, even 
if this Court were to find that the evidence was not mu- 
tually admissible, the instant case amply meets the stand- 
ard of being “simple and distinct” and thus “mitigat! ing] 
the danger of cumulation.” Baker v. United States, supra, 
131 U.S. App. D.C. at 23, 401 F.2d at 974. In the instant 
case the evidence was “overwhelming. Moreover, appel- 
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lant was given concurrent sentences [which] ... render 
even an improper joinder under Rule 8 (a) harmless 
error.” Blunt v. United States, supra, 181 U.S. App. D.C. 
at 312, 404 F.2d at 1289.” 


II. The instructions of the trial court were proper. 
(Tr. 404, 406, 428-429) 


Appellant contends that error was committed by the 
tria] court in its instructions to the jury and advances 
a number of instances of asserted error. Appellant main- 
tains that the jury was instructed that all the Govern- 
ment had to prove to convict the defendant of burglary 
was his presence; that the use of the term “offenses 
charged” muddled the counts of the indictment, thereby 
prec.ading independent consideration; that the jury 
should not have been instructed that appellant had a 
vita§ interest in the outcome of the trial; and finally, that 
the &nstruction on possession of recently stolen property 


i Considering each objection in order, it is 


clea* that no error existed. 

The trial court instructed that the defendant took the 
stand in his own behalf and denied that he was in the 
aree at the time the two burglaries occurred. The court 
charged the jury that “unless the Government proves be- 
yond a reasonable doubt that the defendant was present 
at the time when and the place where the offense was 
committed” then the defendant could not be found guilty 
(Tr. 428). Although no objection was taken at trial, ap- 
pellant now contends that this aspect of the charge per- 
mitted the jury to infer or believe that all that was neces- 
sary to sustain a conviction for burglary was the presence 


143‘A stronger showing of prejudice is required for reversal under 
Rulé 14 than for reversal under Rule 8, since a misjoinder is always 
erru:, whereas a refusal to grant a severance is error only if it is 
an abuse of discretion.” 7d. at 312 n.16, 404 F.2d at 1289 n.16, 
citiflg Baker v. United States, supra, 181 U.S. App. D.C. at 22, 401 
F.2¢ at 973. 


. 
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of the defendant. Viewing the instructions as a whole," 
we think it is plain that no error was committed. In 
fact, appellant requested and submitted the instruction as 
given (Tr. 404).** Appellant should not now be heard 
to complain. 

Appellant also objects to the court’s use of the term 
“offenses charged” when speaking of the alibi defense. 
As previously noted, appellant submitted the alibi in- 
struction. While admittedly it used only the term “of- 
fense charged,” it is inconceivable how changing the term 
from singular to plural could confuse the jury. Prior to 
the giving of this instruction, the court specifically point- 
ed out that the alibi defense only went to the charges of 
larceny and burglary (Tr. 428). Further, this was the 
format agreed upon by appellant prior to the charge 
(Tr. 404). We see no error. 

Appellant next contends that the instruction on the de- 
fendant as a witness (Tr. 428) was improper and con- 
stituted error. Though not cited by appellant, the record 
reveals that appellant requested that this instruction not 
be given and the trial court apparently agreed not to give 
it (Tr. 406). Appellant objected then after the instruc- 
tion was given (Tr. 429). While under the circumstances 
it would have been appropriate not to use the instruc- 
tion,* it can hardly be contended in light of all the in- 
structions given and the case as a whole that reversible 
error existed.** 


22 United States v. Moore, D.C. Cir. No. 23,483, decided October 
19, 1970. 


2 A copy of appellant’s proposed instruction on alibi is included 
as an appendix to this brief, infra, p. 25. 


3 See Matthews v. United States, D.C. Cir. No. 21,239, decided 
August 27, 1969, slip op. at 9-10, vacated on other grounds, May 20, 
1970. 


** Appellant also objects to the instruction concerning the infer- 
ence which might be drawn from possession of recently stolen prop- 
erty as it applies to the counts of grand larceny (counts 2 and 4), 
since the “credit cards were valued at only $20.00 in the indict- 
ment.” (Brief for Appellant, p. 31.) Appellant, however, miscon- 
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Pm. The trial court properly submitted the forgery and 
uttering counts to the jury. 


(Tr. 114-116, 150, 158-154, 199-200, 221, 228, 231- 
235, 239, 248, 268-265, 285, 287, 290, 308-310) 


Appellant argues that the trial court erred in failing 
to dismiss counts 5 through 8, 10, 12, and 14 of the in- 
dictment and advances two separate arguments. Initially, 

ppellant claims that counts 5 through 8 should have been 
Fismissea since the evidence was insufficient to establish 
‘hat appellant was the perpetrator of these crimes. Sec- 
cadly, appellant argues that counts 10, 12 and 14 should 
have been dismissed since these counts allege uttering of 
forged instruments, which instruments are alleged as 
forgeries in counts 9, 11, and 18, and under the ra- 
tionale of Frisby v. United States, 38 App. D.C. 22 
(1912), they cannot be maintained since they arose out 
of the same transaction. We shall consider each conten- 
tion in order. 


Arnes the instruction. The trial court prefaced its instruction on 
tye inference by stating that there was evidence that the defendant 
Possessed property stolen from the complainants on November 17 
(count 2). The instruction then was given but spoke only of grand 
larceny in the singular (Tr. 427). The prosecutor called the atten- 
tion of the court to the fact that the inference was used only as it 
applied to the November 17 date. The trial court then further in- 
structed the jury that “the inference which you may draw from 
the defendant’s possession, if you believe it to be a fact, of recently 
stolen property, that would relate to both the burglary of October 
the 11th and the burglary of November 17th and the proceeds there- 
of’ (Tr, 40). Generally the instruction is given when an accused 
isin possession of recently stolen property. In the instant case 
pellant was in possession of the stolen credit cards eight days after 
the theft, and the jury could properly infer from that Possession 
that appellant stole the remaining articles comprising the grand 
larceny. See, ¢.g., United States v. Johnson, D.C. Cir. No. 22,811, 
decided September 4, 1970; Pendergast v. United States, 185 U.S. 
App. D.C. 20, 416 F.2d 776, cert. denied, 395 U.S. 929 (1969). We 
f er note that appellant was in possession of the complainant’s 
automobile shortly after the burglary of their home and the con- 
current theft of the car on October 11. The Government's request 
that the October 11 date be also mentioned presumably was directed 
to this point. 
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Appellant claims that counts 7 and 8 are defective 
since Mrs. Anderson, the clerk for Sears, Roebuck, was 
unable to identify appellant as the individual who pre- 
sented the credit card and signed the sales receipt; simi- 
larly, appellant claims counts 5 and 6 are equally de- 
fective for the same reason, although the clerk, Mr. Man- 
chester, testified that appellant resembled the individual 
who presented the credit card and signed the receipt. 

The law is well-settled that the Government is only 
required to introduce enough evidence so that a reason- 
able person could find guilt beyond a reasonable doubt. 
It is not required to introduce evidence which compels 
such a finding. Crawford v. United States, 126 U.S. App. 
D.C. 156, 158, 375 F.2d 332, 334 (1967) - accord, Thomp- 
son v. United States, 132 U.S. App. D.C. 38, 39, 405 F.2d 
1106, 1107 (1968). Circumstantial evidence, a chain of 
facts and circumstances indicating the guilt or innocence 
of the accused, may be sufficient to support a conviction. 
The law makes no distinction between the weight to be 
given to direct or circumstantial evidence, nor is there a 
greater degree of certainty required of circumstantial] 
than of direct evidence. Holland v. United States, 348 
U.S. 121, 139-140 (1954): Hunt v. United States, 115 
U.S. App. D.C. 1, 3, 316 F.2d 652, 654 (1963). 

In the instant case there is an abundance of proof in- 
dicating appellant’s guilt on both charges. The Govern- 
ment produced evidence that appellant had been an em- 
ployee of the individual whose credit card was stolen and 
used to perpetrate the forgeries and utterings (Tr. 114- 
116, 153-154, 199-201, 221, 223). Appellant was identi- 
fied by other employees of Sears, Roebuck as the individ- 
ual who used the same credit card at another store on 
the same day (Tr. 231-235, 285). Appellant told one of 
the clerks that he had just purchased goods at the Wis- 
consin Avenue store (Tr. 239); at the time he used the 
credit card at the second store, he exhibited other stolen 
credit cards for purposes of identification, which had 
been stolen in the same burglary (Tr. 153-154, 233-234). 
Appellant attempted to use the same credit card five days 


19 


later at the same store, i.e., at the second store, where he 
was again identified and apprehended (Tr. 243, 268-265, 
287, 290). Upon his arrest by the Metropolitan Police, 
appellant possessed the stolen Sears credit card as well as 
all the other credit cards stolen in the burglary (Tr. 308- 
310». The burglary occurred on November 17, the credit 
card was first used on November 20, and appellant was 
apprehended on November 25 (Tr. 150, 199-200, 290). 
Theycombination of these facts and circumstances was 
certainly sufficient evidence from which a jury could 
reasonably infer all the elements of the crimes, including 
the identification of appellant, particularly in light of his 
possession of all of the credit cards, including the Sears 
card, at the time of his arrest. Cf. United States v. 
Johanson, D.C. Cir. No. 22,311, decided September 4, 1970. 

A’ similar identification issue was recently raised and 
rejected in Hymes v. United States, 260 A.2d 679 (D.C. 
Ct. App. 1970). Hymes was convicted of seven counts of 
false pretenses (22 D.C. Code $1301) upon evidence 
which showed only that the owner of the credit card had 
never used the card nor authorized its use, that the 
owner had received bills and charge receipts for the use 
of the card, and that in the opinion of a handwriting ex- 
pert Hymes had executed the signatures that appeared 
on those receipts. In sustaining the conviction the court 
stated: 


"It is true as the Government concedes, that none of 

the service station attendants in these seven iso- 
glated_ purchases could so testify [to reliance on the 
validity of the credit card and the authorized use 
thereof]. It is not unreasonable that a gas station 
attendant would not recall a single sale which took 
place sometime in the past. We do not feel that this 
“failure” to produce evidence was crucial to the Gov- 
ernment’s case. 260 A.2d at 680-681. 


Similarly, it has been held that the charges of forgery 
and uttering may be sustained where the clerk can only 
test#fy that the defendant looks like the individual. Peo- 
ple y- Kramer, 204 Cal. App. 2d 48, 21 Cal. Rptr. 920 


(1962). It is clear that the evidence overwhelmingly es- 
tablished the guilt of appellant, even in the absence of a 
positive identification on counts 5 through 8. 

Appellant secondly claims that the convictions on counts 
10, 12 and 14 cannot be maintained since the same facts 
alleged in those counts were also alleged in counts 9, 11, 
and 13. Appellant, while citing Frisby v. United States, 
supra, in support of his proposition, correctly recognizes 
that his claim is controlled by this Court’s later decision 
in Read v. United States, 55 App. D.C. 48, 299 F. 918 
(1924), cert. denied, 267 U.S. 586 (1925). Under Read, 
or even without Read, the convictions of uttering should 
be affirmed. 

Forgery * has been defined as “the false making or 
materially altering, with intent to defraud, of any writ- 
ing which, if genuine, might apparently be of legal effi- 
cacy or the foundation of a legal liability.” Milton v. 
United States, 71 App. D.C. 394, 398, 110 F.2d 556, 560 
(1940), citing Frisby v. United States, supra, 38 App. 
D.C. at 26. The elements of forgery are (1) a false 
making or other alteration of some instrument in writ- 
ing; (2) a fraudulent intent; and (3) the instrument 
must be apparently capable of effecting a fraud. Id. It 
is generally recognized in this jurisdiction that the ele- 
ments of uttering a forged instrument are as follows: 


(1) That the writing in question was falsely made 
or altered; 

(2) That the defendant passed or attempted to pass 
the writing to someone representing it to be 
true and genuine; 


+s Both forgery and uttering are crimes by virtue of 22 D.C. Code 
$1401, which provides: 

Whoever, with intent to defraud or injure another, falsely 
makes or alters any writing of a public or private nature, which 
might operate to the prejudice of another, or passes, utters, or 
publishes, or attempts to pass, utter, or publish as true and 
genuine, any paper 80 falsely made or altered, knowing the 
same to be false or forged, with the intent to defraud or preju- 
dice the right of another, shall be imprisoned for not less than 
one year por more than ten years. 
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(3) That he did so knowing it was falsely made or 
altered; 

(4) That he did so with specific intent to defraud; 
and 

(5) That the falsely made or altered writing was 
apparently capable of effecting a fraud. 


While it is clear that the statutory authority is written 
in the disjunctive, see Burton v. United States, 202 U.S: 
$44 (1906), it is also evident that different evidence is 
necessary to secure a conviction for each offense; 7.¢:; 
forgerg consists of a false making by the accused, and 
uttering cdnsists of a passing or attempted passing of the 
ifistrument, neither of which is encompassed within the 
other. Thus, under the same evidence test, forgery and 
uttering are distinct offenses, requiring different elements 
of proof and serving different societal interests. Cf. Har- 
ris v. United States, 181 U.S. App. D.C. 64, 402 F.2d 
205 (1968). Additionally, in interpreting a similar 
statute,” the majority of circuits have sustained convic- 
tions for forgery and uttering where both offenses oc- 
curred in the same transaction or series of transactions.** 


16 See JUNIOR BAR SECTION OF D.C. Bak ASS’N, CRIMINAL Jury 
INSTRUUTIONS FOR THE DisTRICT OF COLUMBIA, No. 71(b) (1966). 


1718 U.S.C. § 495 provides in pertinent part: 


Whoever falsely makes, alters, forges or counterfeits any 
deed, power of attorney, order, certificate, receipt, contract, or 
other writing, for the purpose of obtaining or receiving, or of 
enabling any other person, either directly or indirectly, to ob- 
tain or receive from the United States . . . any sum of money; 
or oever utters or publishes as true any such false, forged, 
altered, or counterfeited writing, with intent to defraud the 
United States, knowing the same to be false, altered, forged, 
or counterfeited .... 


18 F.9., Shields v. United States, 310 F.2d 708 (6th Cir. 1962), 
cert. denied, 374 U.S. 887 (1968); Marshall v. United States, 299 
F.2d 241 (10th Cir.), cert. denied, 870 U.S. 958 (1962); United 
States V. Maybury, 274 F.2d 899 (2d Cir. 1960); United States v. 
Huggins, 184 F.2d 866 (7th Cir. 1950); Demaurez V. Squier, 121 
F.2d 960 (9th Cir. 1941); Beddow v. United States, 70 F.2d 674 
(8th Cir. 1984); Reid v. Aderhold, 65 F.2d 110 (5th Cir.), cert. 
denied, 290 U.S. 676 (1988). 
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Appellant attempts to buttress his position by asserting 
that in fact no uttering occurred, since appellant only 
had possession of the purported forged document for an 
instant but in reality possession never left the vendor. 
Therefore, suggests appellant, no uttering occurred since 
the document was not in fact passed from one possession 
to the other. Appellant, however, misconstrues the term 
uttering. “Utter” has been defined by WEBSTER’s NEW 
INTERNATIONAL DICTIONARY (2d ed. 1957) as “To put 
in circulation . . . to put upon the public.” It is clearly 
evident that exclusive possession is unnecessary to estab- 
lish uttering; all that is required is that the forged writ- 
ing be placed in circulation. This can be accomplished 
merely by signing the forged name to a writing in the 
possession of another. 

Moreover, the only practical adverse effect of a con- 
viction on both forgery and uttering counts would be the 
possibility of additional imprisonment because of dual 
conviction. In the instant case the sentences were im- 
posed to run concurrently, and any conceivable error is 
harmless. Cf. Evans v. United States, 98 U.S. App. D.C. 
122, 232 F.2d 379 (1956) .* 


*? Appellant additionally claims that error was committed by the 
failure of the trial court to permit cross-examination of the Gov- 
ernment witnesses: specifically, cross-examination of the Govern- 
ment witnesses concerning pretrial interviews allegedly held in the 
office of the prosecutor. While the court indicated to counsel that 
he could examine the witnesses concerning any pretrial discussions 
with the prosecutor (Tr. 10), trial counsel phased his query in 
such a manner that it was objectionable: “Mrs. Cross, was there a 
time prior to your testimony here that you discussed your respective 
testimony with the United States Attorney in the presence of other 
witnesses?” (Tr. 190). When the Government’s objection was sus- 
tained, counsel did not pursue the matter at that time. The ques- 
tion as asked obviously conveyed the unsupported insinuation that 
all the witnesses sat down and decided to what matters they would 
testify, further indicating the possibility of fabrication. Had coun- 
sel laid a foundation for his questions, probably no objection would 
have resulted. A more proper method, we respectfully suggest, 
would have been for counsel to inquire initially whether or not the 
witness had spoken with anyone about the case, and then to extend 
the questioning to particular points in time, places, and the pres- 
ence of others. To ask the question in the manner counsel presented 
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CONCLUSION 


WHEREFORE, it is respectfully submitted that the judg- 
ment of the District Court should be affirmed. 


THoMAS A, FLANNERY, 
United States Attorney. 


JOHN A. TERRY, 
JOHN F. EvAns, 
JoHN S. RANSOM, 
Assistant United States Attorneys. 


it casts aspersions upon not only that witness and the other wit- 
nesses but the prosecutor as well, Such a line of inquiry, while 
perhaps proper when sufficiently drawn, too often reflects adversely 
on all parties and on the judicial process. In any event, in light of 
the strength of the case against appellant, it cannot be maintained 
that the court’s refusal to permit this particular question to be 
answered, even if it were considered proper, was error consti- 
tuting reversal. 


APPENDIX 
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APPENDIX 


[Appellant’s proposed instruction (Tr. 400, 404) ] 


ALIBI 


\Evidence has been introduced that the defendant was 
not present at the time when, and the place where, this 
offense was allegedly committed. The defendant may not 
be convicted of the offense with which he is charged un- 
less the Government proves beyond a reasonable doubt 
that the defendant was present at the time when, and 
at the place where, the offense was committed. 

If, after a full and fair consideration of all the facts 
ayd circumstances in evidence, you find that the Govern- 
ment has failed to prove beyond a reasonable doubt that 
the defendant was present at the time when, and the 
place where, the offense charged was allegedly committed, 
you must find the defendant not guilty. 

The jury will always bear in mind that the law in 
fdet imposes [sic] upon a defendant the duty of calling 
any witness or producing any evidence. 


Tv. ©. covmenment paimtine orrice; 1970 450111 342 


